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Report No: 
Meeting Date: 

Alameda-Contra Costa Transit District 

STAFF REPORT 
TO: AC Transit Board of Directors 

FROM: Denise C. Standridge, General Counsel 

15-220b 
December 23, 2015 

SUBJECT: Department of Labor Conditions for Federal Transit Administration Grant Awards 

ACTION ITEM 

RECOMMENDED ACTION(S): 

Consider authoriz ing the General Manager, or his designee, to respond to the United States 
Department of Labor's (DOL) conditional certification terms and accept award of the District's 
Federal Transit Administration (FTA) grants. 

EXECUTIVE SUMMARY: 

The District submitted three FTA grants totaling $50.5 million fo r award and received condit ional 
certif ications of the grants from the DOL. The conditions re late to the Urban Mass Transit Act 
13(c) provisions that essentia lly state that the bargaining rights of union employees must be 
protected. The DOL and various unions feel that California' s Public Employee Pension Reform 
Act (PEPRA) law violates 13(c) provisions. The terms state that if the DOL is able to overturn t he 
exist ing Federal court ruling where it was determined that t he State' s implementat ion of PEPRA 
does not conflict with Section 13(c), then the District would either be required to roll back any 
PEPRA implementation and restore the benefits of the affected employees or repay any 
associated grants. If the District does not accept the terms from the DOL, or provide a qualif ied 
response, then the grants cannot be certified and awarded, and the District w ill forego t he 
funds. 

The District and several ot her t ransit agencies believe that the DOL may not have the authority 
to enforce these conditional terms since t heir original challenge to PEPRA was overturned in 
federal court. The Los Angeles County Metropolitan Transportation Authority (LACMTA), 
followed by other agencies, responded to the DOL with a lett er describing t his position and 
accept ing the grant awards. The FTA has stated that, they believe the matter to be between the 
DOL and the agencies, and will award grants without requiring agencies to f ully agree to t he 
terms. Staff recommends that t he District accept the grant awards by submitting the letter in 
Attachment 1 to t he DOL. If future grant certifications contain substantially t he same conditions, 
the same letter will be used in response to allow award of the grants. 

Since the last Board meeting on December 9, 2015, staff has met with ATU and AFSCME to 
discuss the terms of the letter. 
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BUDGETARY/FISCAL IMPACT: 

The grants submitted to the FTA include: $5 million for the South County Line 97 Corridor 
project, $44.3 million for the FY 2014-15 Section 5307 formula grant which includes funds for 
the CAD/AVL project ($8.6 million), 80 buses ($29.1 million), paratransit operating ($5.3 million), 

and lifeline operating and Oakland B-Shuttle subsidies {$1.3 million), and $1.1 million for the 
East Bay Bus Rapid Transit Project. If the District does not agree to the terms, the District will 
not be able to fully fund the capital projects identified and will face a $6.6 million deficit to the 
operating budget. Significant spending of the Section 5307 formula funds will begin in January 
2016 with the delivery of the 80 buses. In addition, the District has another $35.5 million in 
pending FTA grant applications that will likely receive a similar conditional response from the 
DOL. 

BACKGROUND/RATIONALE: 

The last two staff reports regarding this letter provided extensive backgrounds of the issues. As 
such, this report simply details what has occurred since the December 9, 2015 Board meeting. 

At the December gth meeting, ATU and AFSCME objected to the letter being sent but had not 
provided any alternative language. Staff met with ATU and AFSCME on December 17, 2015 at 
which time the letter was discussed in great detail. After meeting and conferring on the 
language, the attached letter was drafted. A chart of the significant DOL conditions and the 
District's responses from both the December gth meeting letter and this meeting letter is 
attached hereto as Attachment 2. This chart reflects a broad overview of the changes. 

ADVANTAGES/DISADVANTAGES: 

The advantages or disadvantages of the Board's decision are included in the following 
discussion of alternatives. 

ALTERNATIVES ANALYSIS: 

Essentially there are 2 alternatives to sending the attached letter. The first alternative is to do 
nothing, neither agree to the DOL conditions nor send our own conditional letter. This would 
result in forgoing the grant funds. This alternative is not recommended because it would cause 
a financial hardship for the District. 

The second alternative is to accept the DOL's conditions without reservation. While this would 
allow the District to receive the grant funds, this would not preserve the District's rights to 
challenge the conditions at a later date. Considering that these conditions would be attached 
to the rolling stock the District plans to purchase with these grant funds, the District would be 
burdened with the conditions for the life of the rolling stock. Even if the DOL did not ultimately 
prevail in the underlying lawsuit, it could argue that the District unequivocally accepted the 
conditions. Therefore, this alternative is also not recommended. 

Both of these alternatives could have detrimental, long-term effects on the District. 
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Staff recommends the District choose the "middle path" and accept the awards with 
submission of the attached response letter, which will allow awarding of the grant funds while 
still reserving District rights in the future. This letter can also be sent in response to future 
conditions set by DOL because of the ongoing PEPRA dispute. There is no downside to the 
District in sending the letter. 

PRIOR RELEVANT BOARD ACTIONS/POLICIES: 

12-314c- Amendment 13-A-16 to the AC Transit Employee's Retirement Plan {to implement 

PEPRA) 

ATTACHMENTS: 
1: District's response letter to DOL 
2: Chart of Changes 

Executive Staff Approval: 

Reviewed by: 

Prepared by: 

Denise C. Standridge, General Counsel 

Michael A. Hursh, General Manager 

James Pachan, Acting Chief Financial Officer 

Denise C. Standridge, General Counsel 
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Ann Comer 
Division of Statutory Programs 
Office of Labor-Management Relations 
U.S. Department of Labor 
Washington, D.C. 20210 

Re: CA-95-X021-01; CA-95-X335-02; CA-90-Z248-00 

Dear Ms. Comer: 

SR 15-220b 
Attachment 1 

Alameda-Contra Costa Transit District (AC Transit) is in receipt of the U.S. Department of Labor's (DOL) 
certifications of July 24, 2015 (CA-95-X021-01), August 26, 2015 (CA-90-2248-00) and September 11, 2015 {CA-
95-X335-02) which contains a number of terms and conditions imposed pursuant to 29 CFR § 215(a)(2). 

The paramount concern of AC Transit is to be able to meet the agency's public responsibility to provide high 
quality, safe and reliable transit services and improve aging infrastructure in Alameda and Contra Costa 
Counties and to continue to develop and implement the agency's critical local needs and capital projects, 
including the current Bus Rapid Transit (BRT) project. Without question, the receipt of federal grant funds is 
essential to meeting those responsibilities. For this reason, and despite our reservations about the content 
and potentia! ramifications of the newly added DOL conditions, AC Transit will accept the grant funds set forth 
in the July 24, 2015, August 26, 2015 and September 11, 2015 certifications referred to above; however, this 
acceptance is explicitly conditioned upon the qualifications and clarifications set below. 

First, the DOL condition listed as number two, on page two of the certifications, requires AC Transit to 
retroactively restore pre-PEPRA rights, privileges and benefits under collective bargaining agreements if the 
DOL's decision on remand in State of California v. U.S. Dept. of Labor 76 F.Supp.3d 1125, {E.D. Cal. Dec. 30, 
2014) is upheld on judicial review? AC Transit has not implemented PEPRA and will not do so without good 
faith collective bargaining with represented employees. 

As an agency created by State statute, AC Transit has an obligation to comply with State as well as Federal law, 
and we cannot knowingly agree in advance to an action that would directly violate State law.2 CaiPERS, the 
state agency with the responsibility for administering the public retirement system in California {including the 
pensions of many transit employees in the State), has determined that the ruling of the United States District 
Court triggered the end of the PEPRA legislative exemption for transit workers. We recognize that DOL has 
taken a contrary position and believes the legislative exemption of transit systems such as AC Transit from 
PEPRA remains in effect. Similarly, because of AC Transit's self-funded retirement system we maintain that we 
should have authority to manage the system as authorized in the District's enabling legislation. 

Second, the DOL condition listed as number three on page three of the certifications provides that, if DOL 
determines that AC Transit has failed to retroactively restore pre-PEPRA collective bargaining rights, privileges 
or benefits, then FTA will take appropriate action, including the de-obligation of grant funds and the pursuit of 
reimbursement of prior grants. This condition assumes AC Transit has implemented PEPRA for represented 

1 
Unstated by DOl but implicit in this condition is the fact that these new conditions will not apply to AC Transit in the event the DOl 

remand decision is not upheld on judicial review. 

"DOL's own authority for imposing these two special conditions, as c!ted in its referral letters (29 CFR 215(a)(2)) appears limited to 
satisfying the federal statute "in a manner that does not contraver1e state or local law." 
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employees which is not the case. This condition further contemplates DOL assuming jurisdiction in future 
disputes to interpret and apply a local collective bargaining agreement, an adjudicatory and enforcement role 
that DOL has not (to our knowledge) exercised in the history of the 13(c) program. We question whether DOL 
has the statutory authority to fulfill such a role? Moreover, the consequences of a negative DOL 
determination to a transit agency like AC Transit, which receives millions of dollars in federal grant funds, 
would be of enormous consequence. As a result, AC Transit reserves the right to contest or challenge any 
future determination of DOL under paragraph three on page three of the certifications that AC Transit has 
failed to retroactively restore pre-PEPRA collective bargaining rights, whether that determination is made in 
the form of an administrative decision or in an arbitration-like ruling. While AC Transit may have an inherent 
right to appeal or contest a DOL decision under these facts, this express reservation is appropriate given the 
magnitude of the financial risk presented. 

Finally, AC Transit is assuming that DOL, in imposing these two new conditions, is acting in good faith and has 
determined that these new conditions are within its statutory authority and are necessary to carry out its 
responsibilities under Section 13(c) in this context. In the event that these DOL conditions are challenged and 
a federal court determines that the new conditions are in excess of DOL's authority, or are otherwise not 
lawful, then AC Transit reserves it rights to challenge the conditions. 

AC Transit is expressing the qualifications herein in the exercise of its responsibility to comply with both 
applicable State and Federal law and its responsibility to safeguard the continued operation of transit services 
and the implementation of essential capital projects. 

Sincerely, 

Michael A. Hursh 
General Manager 

cc: Leslie Rogers, FTA 
Yvonne Williams, ATU 192 
Lisa Harlow, AFSCME 3916 
AI Fortier, IBEW 1245 
Bruce Smith, Apperson and Crump 

3 
DOL has provided no details regarding the implementation or procedural requirements for this new paragraph 3 adjudicatory process_ 

The DOL determination contemplated is not limited to pension or retirement issues, but rather would appear to confer jurisdiction on 
DOL to address, possibly years after the fact, whether any right, privilege, or benefit under a pre·PEPRA collective bargaining agreement 
has been adequately restored, even those rights and benefits that have been revised in intervening years through negotiation and 

agreement of the parties. 
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DOl Condition 
1. If on remand, DOL adheres to its 

position that PEPRA is inconsistent with 
Be and legal position is either not 
challenged in court within 60 days of 
decision or challenged in court and 
upheld after all appeals are finally 
exhausted or the time for filing appeals 
has expired, Grantee must retroactively 
restore collective bargaining rights for 
its transit workers that existed directly 
prior to Grantee's implementation of 
PEPRA. 

2. If grantee fails to retroactively reinstate 
the collective bargaining rights as stated 
in #1, then FTA will take action to 
enforce the terms of the grant including 
de-obligation of any remaining balance 
in the grant and pursuit of 
reimbursement to FTA by the grantee. 

1. 
12/09/15 letter 

If restoration requirement triggered, AC 
Transit will restore pre-PEPRA rights if 
doing so would not be a violation of 
state law. 

PEPRA applies to transit workers. 

DOL is incorrect that the transit 
legislative exemption remains in effect. 

2. Questions whether or not DOL can 
assume jurisdiction in future disputes to 
interpret & apply a local collective 
bargaining agreement. 

AC Transit reserves right to contest or 
challenge any future determination by 

DOL that AC Transit has failed to 
retroactively restore pre-PEPRA rights. 

In event DOL's conditions are 
challenged & found to be in excess of 
DOL's statutory authority, are arbitrary 
or capricious or otherwise not lawful, 
then qualified acceptance of these 

conditions by AC Transit will be void. 

1. 

2. 

SR 15-220b 
Attachment 2 

12/23/15 Letter 
AC Transit has not implemented 
PEPRA & will not do so without 
good faith collective bargaining 
with represented employees. 

Because of AC Transit's self
funded retirement system, we 
maintain that we should have 
authority to manage the system 
as authorized in the District's 
enabling legislation. 

Questions whether or not DOL 
has the statutory authority to 
interpret & apply a local 
collective bargaining 
agreement. 

AC Transit reserves the right to 
contest or challenge any future 
determination of DOL that AC 
Transit has failed to 
retroactively restore pre-PEPRA 
rights. 

In event DOL's conditions are 
challenged & found to be in 
excess of DOL's authority or 
otherwise not lawful, AC Transit 

reserves its rights to challenge 

the conditions. 




